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Potential Scallop Priorities for 2014

The Council had an initial discussion about 2014 priorities at the September Council meeting and
will make final decisions at the November Council meeting, November 20.

The Scallop PDT, AP, and Executive Committee have all provided some input about
potential scallop priorities for 2014. The Scallop Committee should consider the advice to
date, as well as the attached letters of correspondence from the public. The letters are
attached and are organized by subject and date. The overall subjects covered in letters sent to the
Council include: 1) NGOM management area measures for LA vessels; 2) modification of the
small dredge exemption program; and 3) revise source of funding for observer coverage. Other
issues have been raised at AP and Committee meetings as well. Finally, when considering
recommendations, it is important to consider the overlap of scallop and EFH timelines,
which has been summarized below in Table 2.

The Executive Committee met on November 6, 2013 and discussed recommendations for
2014, as well as multi-year projects that would extend beyond 2014. They identified a handful
of items denoted with a “D” as their recommendation to the full Council for 2014 Scallop
Priorities (Table 1). It was noted during the conversation that these recommendations are
pending Scallop Committee recommendations. In a nutshell, the Executive Committee
recommends a single framework for 2015 fishery specifications and revised scallop access areas
based on potential changes in EFH and GF closed area boundaries. The latter portion of the
action would not begin until June 2014, after the Council is scheduled to make final
recommendations in the EFH Omnibus Amendment.

The Scallop AP met on September 17 and reviewed the potential list of issues at that time.
Several motions were passed with initial input on priorities.
Motion 9. Gutowski/Larson
In terms of 2014 priorities, recommend the Committee develop an action to provide
access in EFH areas if they open as soon as possible, ideally as early as the end of
FY2014.
Vote: 11:0:0, carries

The PDT reviewed a list of potential work priorities at their meeting on August 20 and did
not have any specific recommendations for work priorities, but did provide some feedback about
potential concerns about scallop access area effort in newly opened areas on GB in December
2014, the estimated implementation date of the EFH Omnibus action at that time. Input from
PDT summary provided below.



The PDT identified a handful of potential issues to consider.

1.

i

From a scallop yield perspective December is 20% lower than average yields of scallops
harvested in May and June. Under FW16 areas opened in November and it was not a
good experience. In addition to lower yields, meat quality from tearing is generally
higher in the winter so discarding/highgrading may be higher. Based on VIMS surveys of
the Northern edge, there seems to be very strong seasonal differences for older scallops
in this area with much better quality in June compared to July.

The area is far offshore and some vessels are less equip to fish there in December.
Developing and approving an action in the spring/summer would be difficult with other
planned activities including the benchmark assessment and the scallop survey methods
peer review.

If access is delayed beyond December into the next fishing year it would be
advantageous to look at the entire fishing year as a package, and not just access based
on changes to the EFH areas.

There may be lobster gear conflict issues to consider.

Overall, potentially accessing parts of areas that have been closed for many years needs
to be developed carefully. The PDT may want to develop access in these areas very
slowly at first on more of an experimental level, and perhaps with higher levels of
observer coverage to further evaluate access in areas that have been closed for so long.
For example there may be differences in bycatch and scallop mortality from meat
quality and other issues.



Table 1 - Table of Potential 2014 Work Priorities for the Sea Scallop FMP

FMP
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o sion dcies. Naiiien: D Modify scallop access areas to be consistent with OA2
access allocations). J—
NGOM Management Area Measures for Limited Access Consider medifyving the small dredge exemption
Vessels rogram.

| imendment 17 - Coordinate action with Groundfish Cte
to develop smrategies to manage YT flounder bycatch
under the Scallop FMP. This action would focus on ¥T
mitially, but could be expanded to other bycatch spacies

Measure to address 5% allocation versus % of actual carch
for LAGC fishery (specifically expand current disclaimer to
include LAGC fishery as well that allows catch above ACL if

updated projection of F lower), e
Staff: Research Set Aside D | Revise funding sowrce for scallop observers
Staff: Support and analyses for Habitat Omnibus
Staff: Scallop survey review D Amendment in terms of potential impacts of new EFH
_measures on scallop fishery
Staff: Scallop benchmark assessment D
Staff: Annual catch monitoring D

Staff: LAGC IFQ performance review D




Table 2 - Updated timelines for scallop and EFH Omnibus Amendment

Scallop FMP Other Scallop Related
(Required) REH Qb Work
Final action on FW25 | Council approves DEIS
Nov-13 Scallop PDT assist with
GF FW51 analyses
Dec-13 Review of 2014 RSA
Final action on FW25 | Council approves DEIS | proposals
Jan-14
On or about Jan 15, the
Feb-14 2013 YT catch projection
will occur
FY2014 begins
-14
Mar-14 | | default Fw24)
Council initiate Council Final Action
Apr-14 | action for specs

(FY2015-2016)

Benchmark Assessment
Jun-14 NEFSC - Survey Methods
Council Final Action Peer Review??
Jul-14
Aiglitl
Sep-14 Council review spec
package (FY15-16)
Oct-14
Final Action Specs
Nov-14 | (2015-2016)
Dec-14 Target Implementation
On or about Jan 15, the
Jan-15 2013 YT catch projection
will occur
Feb-15 Implementation
FY2015 begins
Mar-15 | | efualt Fw25)
Apr-15
2015 specs
i g implemented

Notes

The 2015 specs package could
include access into EFH areas - work
on that could begin after June
Council meeting

Scallop action will be more
complicated than usual because
document will have to consider
access to EFH areas, and no access



Correspondence Related to Potential Scallop Work Priorities for 2014

Issue 1 - NGOM Management Area Measures for LA fishery

la | James Wotton, Alex Todd, Walt Jessiman, Kristan Porter
1b | Tad Miller

1c | Togue Brawn

1d | Alex Todd

le | Togue Brawn

Issue 2 — Modification of the small dredge exemption program

2a | Jonathan Mitchell, Mayor of New Bedford

2b | Eldon Greenberg

2c¢ | John Markey (and about 180 additional signatures)
2d | Joe Gilbert

2e | Cameron Miele

2f | Ray Starvish

Issue 3 - Revise source of funding for observer coverage

| 3a | Joe Gilbert |
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Mary Beth Tooley, Chair
Scallop Committee
New England Fishery Management Council
50 Water Street, Mill 2
Newburyport, MA 01950
11/8/20

Dear Chairwoman Tooley,

We are writing today to ask that a recommendation come from the Scallop Committee to have a
correction to current Northern Gulf of Maine (NGOM) scallop management inconsistencies be on the
list of priorities for the next year of council work. We are making this request because we believe that
a simple fix to the Northern Gulf of Maine management area will close a regulatory oversight that
needs to be addressed for scallops to fully recover in the Gulf of Maine.

As Northern Gulf of Maine scallop permit holders there has been very little reason for us to be
involved in federal scallop management over the years. Maine scallops are mostly harvested in state
waters and a lot of effort has been spent to develop a management system to rebuild those stocks and
create a strong inshore fishery. Despite not having participated in the federal fishery in many years,
many Maine fishermen have held on to or purchased NGOM scallop permits because we believe the
resource in the NGOM will recover, and we believe that with careful management, that recovery could
create sustainable profits for fishing communities in dire need of them.

Scallops are one of the few bright spots for New England fishermen as we have seen the groundfish
industry declared an economic disaster, the northern shrimp fishery basically shut down, and lobster
prices greatly declined since the economic collapse a few years ago. The value of scallops has
continued to increase but most of that value is found south of Cape Cod. We hope that through careful
management Maine fishermen will be able to access this federal fishery in the future through the
Northern Gulf of Maine permits that many of us have been holding on to for years without having the
opportunity to use them.

Thank you for your time and consideration of this matter. With the little effort that currently exists in
the Northern Gulf of Maine, now is the time to address this issue instead of waiting until it is too late.
The simple solution of requiring all boats fishing in this area to adhere to the same NGOM regulations
will protect the resource and provide an opportunity for an industry that is badly in need of one. We
hope that the Scallop Committee asks the full Council to consider making addressing this issue a
priority over the next fishing year.

Sincerely,

James Wotton, F/V Overkill, Friendship, Maine.

Alex Todd, F/V Jacob and Joshua, Chebeague Island, Maine
Walt Jessiman, F/V Dreamcatcher, Cutler, Maine

Kristan Porter, F/V Brandon Jay, Cutler, Maine
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Deirdre Boelke

From: Togue Brawn <togue.brawn@gmail.com=>
Sent: Friday, November 08, 2013 10:21 AM
To: Deirdre Boelke

Subject: Fwd: NGOM scallop comments

Please see e-mail below, comments from Tad Miller

---------- Forwarded message ----------

From: Julie Miller <jamiller54@roadrunner.com>
Date: Fri, Nov 8, 2013 at 9:34 AM

Subject: Re: NGOM scallop comments

[ am writing this note to you in hopes that you will share my concerns for the inequities that currently exist in
the NGOM management area with the Scallop Advisory Council and Scallop Committee. These inequities start
with arbitrary use of a TAC that is only leveraged by participation of one user group (NGOM permit holders),
while another group can exploit the resource however they see fit is unconscionable in todays era of fishery
management. On top of this the group that stands to benefit the most under current regulations has by far the
least amount of historical participation in this management area. I know this because I participated in this
fishery as did many other small Maine based boats over thirty years ago that at times thrived all along the coast
of Maine. I look at this as being tied to a lot of the issues surrounding fleet diversity which are being considered
in the ground fish arena right now. There is however one major difference as the trends in the ground fish
industry will be much more complicated then what faces the NGOM management area right now., It is time to
do the right thing not only for the resource but also for the people and coastal communities that have historically
depended upon those resources ! The small boat sector has always survived by being versatile. This is an
excellent opportunity to place a tool in their box that may allow them to survive in the harsh business
environment that exists in small boat commercial fishing today. I not only a commercial fisherman, but I also
am currently a member of the State of Maine Scallop Advisory Council as the public member and I say that as
the public is becoming more educated and involved, they are demanding more input in these issues. My sense is
that the public emphatically thinks that there should be a place preserved for the small boat fleet where they can
harvest and live in a responsible community minded way. This has become very clear to me as I have witnessed
the issues around fleet diversity. [ have other thoughts on the issues surrounding the NGOM management area |
hope to have an opportunity to share in the future. Sincerely Ira "Tad" Miller F/V Mallary Sky, Matinicus
Island, Maine and F/V Julie Ann, Tenants Harbor, Maine,



Ed




Togue Brawn

Maine Dayboat Scallops, Inc.
39 Asselyn Drive
Scarborough, ME 04074

togue@mainedayboatscallops.com

November 8, 2013

Deirdre Boelke, Sea Scallop Plan Coordinator
New England Fishery Management Council
50 Water Street

Newburyport, MA 01950

Dear Deirdre:

| am writing to ask that the Scallop Committee request the full Council to include correction of
Northern Gulf of Maine (NGOM) scallop management inconsistencies on lts list of 2014 priorities.

Amendment 11 established the NGOM management area as a separate management unit but
simultaneously implemented regulatory inconsistencies that prevent it from being managed either
separately or appropriately. These inconsistencies are summarized below:
¢ The NGOM area is protected by a TAC, a possession limit and a dredge size restriction, but
none of these measures apply to LA DAS vessels.
* LA DAS vessels may take an unlimited amount of scallops from the NGOM by use of a DAS
allocated to them based on the status of the (much larger) resource outside the NGOM,
They are only required to stop fishing if the TAC is reached by NGOM and GC IFQ vessels
fishing under the significant constraints of a possession limit and a dredge size restriction,
¢ LA DAS vessels and NGOM vessels are able to fish in state waters without having their
landings deducted from the NGOM TAC, but 1FQ vessels are not able to do so. GC IFQ vessels'
landings in state waters are deducted from both the NGOM TAC and from their individual
allocation, which is allocated to them based on the status of the resource outside the NGOM.

When establishing the NGOM Management area, the Council recognized the area experiences
spasmodic booms and busts. [t would be imprudent to wait for the area to “boom” before addressing
these problems. No vessel should be able to fish in the NGOM using an allocation assigned to it based
on the much larger resource south of 42 20, The possession limit, dredge size restriction and TAC
established to protect the NGOM from overharvest should apply to all vessels that fish there.

The NGOM Management Area was created to provide continued access to the NGOM scallop resource
for the small boat fishermen who had traditionally targeted it when the resource was abundant.
Inconsistencies threaten the viability of the fishery and of the resource itself, but they can be fixed
before they result in loss of fishing opportunities if they are addressed now. If we wait, the NGOM
management area may never serve the purpose for which it was intended.

It would be relatively simple to correct these problems. All vessels fishing in the NGOM should be
bound by the measures designed to protect the NGOM resource, and IFQ vessels should be given the
same opportunity to fish in Maine's state water fishery as is offered to NGOM and DAS vessels. |
request that the Council prioritize these corrections and make them as soon as possible. The longer
we wait, the more dangerous the situation becomes and the harder it will be to correct it. Thank you
for your consideration.

Yours truly,

Togue Brawn
Maine Dayboat ScalNefis, Inc
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Deirdre Boelke

Subject: FW: NGOM Scallop Access

From: Alex Todd [mailto:alextodd207 @gmail.com]
Sent: Thursday, November 07, 2013 3:04 PM

To: Deirdre Boelke; Peter Hughes; Mary Beth Tooley
Subject: NGOM Scallop Access

To: NEFMC Scallop Committee and Advisory Panel

From: Alex Todd, F/V Jacob and Joshua, Chebeague Island Maine

November 7, 2013

Dear Mr. Hughes and members of the Advisory Panel and Ms. Tooley and members of the Scallop Committee:

I'm a proud multi-generational fisherman, I am told at least eight or more. I have deep concerns about the future of
fishing, particularly ensuring that younger generations continue to be involved. Unfortunately, the restrictions and hoops
one has to jump through for licenses and access discourages young people from joining this trade.

Although I do not agree with all regulations in place today, [ understand why many of them are necessary. The Northern
Gulf of Maine (NGOM) is regulated by a small possession limit, a dredge size restriction and a Total Allowable Catch,
which I support. However, I do not understand why those regulations don't apply to everyone who fishes here.

In recent years there has been barely any fishing in the NGOM scallop zone. This should put everyone scalloping in this
area on an equal level of historical participation.

As a small- 42" foot- boat, I have to diversify to make ends meet. This has cost me ground fish quota and access to below
42 20. In the 26 years I have fished on my own, I've gone from free range in the Gulf of Maine with my lobster traps, to
none east of Cape Small and 392 south of Cape Elizabeth, and none in Area 3; then 88 days of ground fishing at equal
weights to others, to a laughable IFQ based on just a few years that I didn't fish much.

In terms of scallops, I have gone from 400 pounds-a-day in the Gulf of Maine to 200 above 42 20 and a November 1

to April 15 state scallop season with no weight limit to a 70-day season with a weight that only works while the prices
stay unusually high. I'm a chicken in a coop and it is constantly shrinking,

I strongly urge you to keep all vessels fishing this zone restricted to the same effort level. With the loss of shrimp days,
ground fish quota and lobster price, this scallop access is vital to my family and my heritage and affects many other
diversified fisherman like me,

Thank you,

Alex Todd






Togue Brawn

Maine Dayboat Scallops, Inc,

39 Asselyn Drive

Scarborough, ME 04074
togue@mainedayhoatscallops.com

September 24, 2013

Deirdre Boelke, Sea Scallop Plan Coordinator
New England Fishery Management Council
50 Water Street

Newburyport, MA 01950

Dear Deirdre:

Amendment 11 established the NGOM as a separate unit to be managed independently of other
federal waters and implemented measures to protect the NGOM resource from overharvest. However
serious inconsistencies inhibit the effectiveness of these measures and create inequitable
disadvantages for certain vessel categories. I am writing to request that the Council prioritize
correction of these problems.

The Council decided to manage the NGOM separately for reasons outlined on page 41 of the
Amendment 11 FSEIS:
o The majority of landings in the area were from Maine state waters, so it was important that
management of the area be as compatible with Maine state regulations as possible.
¢ The GOM fishery was traditionally fished by small local boats and the Council considered
local access to the resource to be important to the area’s coastal communities.
o The NGOM scallop resource has never been a factor in setting target effort or removal rates
under the Scallop FMP.
°  The relative abundance of scallops in the major resource areas made it unlikely that a
separate management program in the NGOM would impact LA DAS boats or GC boats from
other areas.

All these statements are at least as valid now as they were when Amendment 11 was implemented.
In fact recent improvements to Maine's state water scallop management program have rendered
coordination of state and federal management even more important. But NGOM management
problems persistently impede such coordination.

As recently noted by the NOAA Regional Administrator, 2012 state water landings exceeded
projections by almost 500,000 pounds. This excess does not threaten the viability of federal
management because the resource In state waters is not factored into the development of ACLs. But
Mr. Bullard's notice of the overshot prompts a question: why are both state water landings and the
NGOM ACL shown on the OFL flowchart when neither is relevant to the process and determinations it
illustrates? The presence of state water landings on the flowchart causes confusion, which will
increase as Maine state management improvements yield increasingly higher state water landings.
Confusion will be amplified if and when the federal waters of the NGOM rebound and landings from
that area increase.

Amendment 11 established the NGOM management area as a separate management unit but
simultaneously implemented regulatory inconsistencies that prevent it from being managed either
separately or appropriately. These incansistencies are summarized below:
o The NGOM area is protected by a TAC, a possession limitand a dredge size restriction, but
none of these measures apply to LA DAS vessels,
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o LA DAS vessels may take scallops from the NGOM by use of a DAS allocated to them based on
the status of the {much larger) resource outside the NGOM.

o LA DAS vessels are able to take an unlimited amount of scallops from the NGOM. They are
only required to stop fishing if the TAC is reached by NGOM and GC 1FQ vessels fishing under
the significant constraints of a possession limit and a dredge size restriction.

o LA DAS are capable of and authorized to remove an unlimited amount of scallops
(potentially hundreds of thousands of pounds) from a resource that is supposedly
managed by a 70,000 pound TAC.

o Alarmingly, LA DAS vessels could theoretically fish the NGOM to commercial
extinction before the smaller vessels had a chance to reach the TAC, which is the
only trigger prompting a closure of NGOM waters.

o LA DAS vessels and NGOM vessels are able to fish in state waters without having their
landings deducted from the NGOM TAC, but IFQ vessels are not able to do so. GC [FQ vessels'
landings in state waters are deducted from both the NGOM TAC and from their individual
allocation, which Is allocated to them based on the status of the resource outside the NGOM.

ifthe NGOM is to be managed as a separate area, the inconsistencies that cloud that distinction,
putting the resource there at risk of overharvest and disadvantaging GC [FQ vessels wishing to
participate in the Maine state water fishery, should be corrected.

When establishing the NGOM Management area, the Council recognized the area experiences
spasmodic booms and busts. It would be imprudent to wait for the area to “boom” before addressing
these problems. No vessel should be able to fish in the NGOM using an allocation assigned to it based
on the much larger resource south of 42 20. The possession limit, dredge size restriction and TAC
established to protect the NGOM from overharvest should apply to all vessels that fish there.

The Maine Department of Marine Resources has made great improvements to its scallop
management program in recent years. As these improvements continue, the inconsistencies between .
state and federal management will become more and more problematic.

Amendment 11 established measures as “a placeholder for future management of scallops in the
NGOM if and when they return”. But the problems listed above disadvantage GC IFQ fishermen
wishing to participate in Maine's recovering state water fishery, and more importantly create a
situation in which a single LA DAS vessel could quickly obliterate any nascent bloom that might
otherwise lead to a recovery that would render the area worthy of Council attention.

The NGOM management area is important to Maine fishermen. Maine fishermen holding NGOM
permits hope to participate in a small scale, sustainable fishery in the federal waters adjacent to their
home ports. The Maine fishermen that hold GC IFQ permits should not be forced to choose between
fishing in federal waters and taking full advantage of the burgeoning Maine state water fishery
resulting from the management improvements many of them supported.

I recognize the NGOM management area [s not a priority for the Council. It is precisely for this reason
that 1 respectfully request that these management problems be corrected as soon as possible.

if the Council wishes to limit time and resources spent managing the NGOM, it should correct the
management inconsistencies that plague the area prior to abandoning it

I request that the Council prioritize these corrections and make them as soon as possible. Ti\ank you
for your consideration.

Yours tl"V
l Geyna. Brsr .

Togue Brawn
Maine Dayhoat Scallops, Inc



NGOM Scallop Management Inconsistencies
For Council consideration, September 25, 2013

Amendment 11 established the NGOM as a separate management unit to be protected by
means of an independent suite of regulations. Itis defined as the waters north of 42°20°
N. lat. and within the boundaries of the Gulf of Maine Scallop Dredge Exemption Area.

Graphics on the OFL flowchart imply the NGOM TAC is somehow deducted from or
developed from the OFL. Itis not. '
° The NGOM TAC is based on historic landings from the NGOM. It is developed
independently of the assessments that yield the OFL and the ACL. The status of
the NGOM is not factored into annual DAS or IFQ allocations.

The NGOM is (supposed to be) managed separately due to its unique characteristics.
The NGOM scallop resource tends to be patchy and fluctuates widely.

Amendment 11 established the NGOM TAC, a daily possession limit and a dredge size
restriction to protect the NGOM resource from overharvest. These measures do not
apply to LA DAS vessels.

e While IFQ and NGOM vessels are limited to a 10.5’ dredge size and a 200 pound
possession limit, DAS vessels are not subject to these restrictions.

o LA DAS vessels may fish the NGOM using a DAS, which is allocated based on the
status of the resource outside the NGOM. A vessel fishing under a DAS can take an
unlimited amount of scallops from the NGOM.

o A LA DAS vessel could remove hundreds of thousands of pounds from
an area supposedly managed by a 70,000 pound TAC.

o Asingle LA DAS vessel could theoretically fish the NGOM to commercial
extinction before the IFQ and NGOM vessels were able to reach the 70,000
pound NGOM TAC, which is the only trigger that would prompt closure of
the area.

e Thearea's history of wide fluctuations (booms and busts) suggests it will boom at
some point. When that happens, it will attract DAS vessels, Given the patchiness
of the NGOM resource, a single vessel could wipe out any burgeoning bloom.

* The NGOM is currently showing signs of recovery. It would be unwise to wait
until the resource is “booming” to try to fix this problem.

The Council chose to establish the NGOM as a separate, independent management area.
But priorities at the time prevented a thorough or effective separation. It would be far
easier and more effective to address these problems prior to a resource recovery.

At a minimum, all vessels that fish the NGOM should be bound by the 200 pound

possession limit and the NGOM TAC. No vessel should be able to fish in the NGOM
using an allocation based on the health of the much larger resource to the south.

Rec'o € Comed atfy(9/ey)
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JONATHMAN B, MITCHELL, MAYOR
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New England Fishery Management Council (0T o 2013

50 Water Street NEW ENGLAND FISHERY
Newburyport, MA. 01950 | MANAGEMENT COUNCIL

Atin: Thomas A, Nies

October 25, 2013

Re: Atlantic Sea Scallop Siall Dredge Program
Dear Members of the New England Fishery Management Council:

In anticipation of your November 20, 2013 meeting, I am writing to request that you reject the
request to make the single dredge permit issue for the scallop fishery a priority for the 2014
fishing year. The elimination or amendment of the single dredge permit exemption .
(“Exemption”) would have no effect on conservation of scallop fishery, but it would have severe,
deleterious economic and human consequences on New Bedford. The port of New Bedford has
been the nation’s highest grossing fishing port for 12 consecutive years, based in large part on its
scallop fishery, which generates over $400 million in direct annual revenue.

The proponent of the Exemption’s elimination has argued that repesl of the Exemption would
help protect the scallop fishety, but this is not true. No scieritific evidence exists to support this
request. The Exemption affects how each year’s total scallop catch is allocated between vessels,
but it has no effect whatsoever on the total amount of scallops that can legally be caught. That
amount, the Annual Catch Limit, is, as you know, supposed to be based on science and
conservation principles. Elimination of the Exemption would provide no added conservation
benefit but would simply shift the profits of the scallop industry from one group of vessels to
anothm group of vessel owneis.

While repeal of the Exemption would not help further conserve the scallop fishery, it :
indisputably would harm the people of New Bedford. There are approximately 20 single dredge
vessels that fish ou of New Bedford. The crew members directly-employed on those vessels
support approximately 75 to 100 area families. If the Exemption were to be eliminated, the
single dredge boat owners would go out of business, and dozens of New Bedford fishing families
would have no means of support. Moteover, there would also be a negative ripple effect on the
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many shoreside operations in New Bedford that do business with small dredge vessels, inéluding
fish houses, fuel companies, accountants, lawyers, ice plants, welders, painters, supply houses,
electricians and trucking companies.

The Exemption has been in place for nearly 20 years and has helped the port of New Bedford
and New Bedford fishing families survive trying times and in some instances thrive. Repeal of
the Exemption would serve only to concentrate wealth in a subset of boat owners and to cast
hundreds of New Bedford residents into certain economic distress. I urge you not to make the
Exemption a priotity for the 2014 fishing year and to express your support for continuation of the
Exemption. '
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Please reply to ELDON V.C. GREENBERG
agroenberg@gsblav.com TEL EXT 1789

September 12, 2013
VIA REGULAR MATL WELETVE T
Hon. Penny Pritzker A ) ‘
Secretary of Commerce _.:Hi IR L) L R =
United States Department of Commerce !
14" Street and Constitution Avenue, NW b amW e su) FISHERY
Washington, D.C. 20230 b MANAGER W .1::{'_“]'&-_!1".?'—&_"_!

Petition for Rulemaking to Repeal the Atlantic Sea Scallop Small Dredge Exemption

Dear Madam Secretary:

Please find enclosed herewith a petition for rulemaking under the Administrative
Procedure Act, 5 U.S.C. § 551, et seq., and the Magnuson-Stevens Fishery Conservation and
Management Act, 16 U.S.C. § 1801, ef seq., to repeal the small dredge exemption under the
Atlantic sea scallop fishery management plan.

Please don’t hesitate to contact me if you have any questions.

Sincerely,

El .C. Greenberg

Enclosure

cc: Samuel D. Rauch i1
John Bullard
Lois Schiffer
Ernest F. Stockwell 111
Raymond Starvish
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Petition for Rulemaking to Repeal the Small Dredge Program
Under the Atlantic Sea Scallop Fishery Management Plan

Submitted to Secretary of Commerce Penny Pritzker
Office of the Secretary
United States Department of Commerce
14th Street and Constitution Avenue, NW
Washington, D.C. 20230

September 12, 2013

Please Address Correspondence to:

Eldon V.C. Greenberg

Jeffrey C. Young

GARVEY SCHUBERT BARER
1000 Potomac Street, NW
Washington, D.C. 20007

Phone: (202) 965-7880

Fax: (202) 965-1729

O

egreenberg(@gsblaw.com
Iyoung@gsblaw.com
Attorneys for Petitioner Compass Fishing Corp.



I. INTRODUCTION

Compass Fishing Corp. (“Petitioner” or “Compass™) hereby petitions the Secretary of
Commerce (the “Secretary”) for a rulemaking under the Administrative Procedure Act, 5 U.S.C.
§§ 551-559 (the “APA™), and the Magnuson-Stevens Fishery Conservation and Management
Act, 16 U.S.C. §§ 1801-1884 (the “Magnuson-Stevens Act”), to repeal the outdated and
ineffective “Small Dredge Program™ currently set forth in 50 C.F.R. § 648.51(e) (the
“Exemption” or the “Program”).! As discussed below, the Exemption was specifically designed
for the effort control days-at-sea (only) management program instituted in 1994 in the Atlantic
sea scallop fishery under the Atlantic Sea Scallop Fishery Management Plan (the “FMP”). In
light of subsequent regulatory changes in the fishery, the Exemption no longer serves the
function for which it was originally intended. Worse yet, it has provided a loophole that has
significantly increased fishing mortality and fishing capacity for Atlantic scallops in
contravention of the Program’s original purpose, It has also inequitably reallocated large
portions of the catch—estimated to be approximately five million pounds worth over $50 million
annually—to vessels not otherwise qualified as “full-time” or “part-time” fleet vessels. The
solution to these problems is a simple one—repeal of the Exemption—that would still allow
current Program participants to fish, but at the classification level for which they actually qualify.

L BACKGROUND
A. Interest of the Petitiomer

The New England origins of Petitioner date back to the late 1970s. Compass is a family
business, owned and operated for the past 35 years by Ray Starvish Sr., who has recently been
joined in the business by his son, Ray Jr. Today, Compass owns two boats, K.A.T.E. and

K.A.T.E. 11, which operate out of the Port of Fairhaven, New Bedford, Massachusetts. Both -

" The rule is set forth in its entirety in Appendix A to this Petition.
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vessels are \.vestem—rigged2 scallop fishing boats that carry the same seven-person crew. They
fish on Georges Bank to the north and the Delmarva’ to the south.

Ray Starvish Sr. has been in frequent attendance at New England Fishery Management
Council (the “Council” or the “NEFMC”) meetings since the mid-1980s, and participated in the
proceedings in which the Exemption was adopted in 1993-94. As a qualified full-time scalloper
operating in the fishery, Compass has grown increasingly concerned about the deleterious effect
of the Exemption, both on its own economic livelihood and on the fishery itself. In recent years,
Mr. Starvish has been in frequent correspondence with the Council and with the National Marine
Fisheries Service.(“NMFS” , advocating for repeal or reconsideration of the Exemption.*

B. The Exemption Was a Creature of a Previous Management Regime Focused
on Effort Control '

The Exemption was created in 1§94 as a last-minute insertion to Amendment 4 of the
FMP. See 59 Fed Reg. 2757 (Jan. 19, 1994). Amendment 4 introduced a significant change to
how the fishery was managed, as it shifted the primary management strategy from a meat count
(i.e., size) control management system, to an effort control program for all resource areas. To
that end, it established a limited enfry program, under which three categories of limited-access

_ permits were created: “Full-time” fleet vessels, “Part-time” fleet vessels, and “Occasional” fleet

2 A “western-rigged” fishing boat is a boat that has the pilot house forward of mid-ship, and tows over the ster.

3 “Delmarva” refers to the southern-most portion of the scallop fishery, comprising areas off the coasts of Delaware,
Maryland, and Virginia.

* Of relevance to the present Petition, Mr. Starvish has corresponded on previous occasions with NMFS Regional
Administrator Patricia A. Kurkul about repealing the Exemption. Responding to an August 11, 2010 letter from Mr.
Starvish, Ms. Kurkul, by letter dated August 26, 2010, advised that she was forwarding Mr, Starvish’s informal
request for repeal to the Council for consideration in subsequent amendments to the FMP. Later, in response to an
October 8, 2010 follow-up letter from Mr. Starvish, Ms. Kurkul responded by letter dated January 24, 2011,
advising Mr. Starvish that she had forwarded his letter to the Council for consideration at its November 2010
meeting, but that the Council decided not to take action on the issue at that time. She also indicated that the issue
was brought to the Executive Committee for discussion, but was not identified as a management priority for the
year, Ms. Kurkul agreed to forward Mr. Starvish’s most recent letter to the Council so that they could “censider
addressing [his] concems through a future action.”
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vessels. The expectation under this system was that vessels with Part-time and Occasional
permits would receive only 40 and 8.3 percent, respectively, of a full-time allocation. The
Council’s primary objective with this new framework in Amendment 4 was “to reduce the
fishing mortality rate to eliminate the overfished condition of Atlantic sea scallops.” See 59 Fed.
Reg. at 2757.

The Exemption was added to Amendment 4 at the eleventh hour, without any study or
analysis of its expected impact. In essence, the Exemption offers scallop vessels the option of
more days-at-sea if they agree to employ less intensive harvesting practices, Specifically,
vessels classified as “Part-time” and “Occasional” have the annual option to fish under the next
higher classification (i.e., “Full-time” for “Part-time” vessels, and “Part-time” for “Occasional”
vessels)—thereby having more days-at-sea—if they are willing to use and carry no more than a
single dredge not to exceed 10.5 feet (3.2 m) in width, and have no more than five people on
board, including the operator. See id at 2758. The Council expressly envisioned that these gear
and crew size limitations would reduce the efficiency of Program participants. See id. (“The
specific management measures that will be used to achieve the necessary reduction in fishing
effort include . . . an annual option for vessels in the Part-tirﬁe or Occasional category to fish in
the next higher vesse! group if they use only one dredge no more than 10.5 feet (3.2 m) in width
and their crew complement (including the operator) is five or less.”) (emphasis added).

At the time the Exemption was enacted, its proponents urged that it was necessafsf to
assist Maine small boat (i.e., single dredge) scallop fishermen, thereby “allow[ing] fora
continuation of a traditional fishery.” NEFMC Minutes of Meeting on May 12-13, 1993
(“NEFMC Meeting Minutes”). Council Mem‘ber Bill Breﬁ.nan from Maine, at the Council

meeting held in Mystic, Connecticut on May 12-13, 1993, offered a motion for a small dredge



exemption on behalf of 32-34 small dredge Maine scallop vessels. In announcing approval of
the motion, Council Chairman Brancaleone summarized the issue as follows:

[The next issue] is at the request of the so-called small scale fishermen, primarily

from Maine. A class of vessels that basically has fished at varying levels but have

been largely unrecorded in terms of their performance and landings. And largely

confined their activities to the Gulf of Maine. We approve, the committee

approved, a special authorization —a consideration that would allow them to use a

single ten and one-half foot [dredge] which I believe is the present maximum size

dredge allowed in Maine. These individuals would be allowed to move from part-

time, if they’re so classified, or occasional, to move up one step provided they use

this single dredge, only one dredge.

Id® As indicated by the Chairman, proponents of the Exemption claimed it was necessary to aid
small-scale fishermen, primarily from Maine, who would otherwise have difficulty documenting
their appropriate classification under the FMP:

Gulf of Maine fishermen commented that their historical practice of scalloping in

state waters and occasionally at Fippennies Ledge and Georges Bank with small

dredge was not taken into account. Furthermore, they argued that incomplete data

collection and difficulty in documenting their complete scalloping history would

result in mis-classification. The Council responded by modifying the group

assignment rules, the gear size restrictions, and the crew limits.

NMFS, Final Amendment 4 and Supplemental Environmental Impact Statement to the Atlantic
Sea Scallop Fishery Management Plan, at p. 6 (1993).

In addressing this concern, however, the Council could not undermine the primary
objective of Amendment 4 “to reduce the fishing mortality rate to eliminate the overfished
condition of Atlantic sea scallops.” 59 Fed. Reg. at 2757. Thus, supporters of the Exemption
assured the Council that the gear and crew size restrictions would counterbalance the greater

number of days-at-sea for Program participants, making for a conservation-neutral policy. The

meeting minutes show that the Council was ultimately persuaded by this argument, believing that

* At the request of Council member Dick Allen, the Council subsequently adopted the additional qualification
requiring that vessels participating in the Program carry no more than a five-person crew in order to limit shucking
power, See NEFMC Meeting Minutes.
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the fishing efforts per day of Program participants would be less than half of that for larger
vessels. See NEFMC Meeting Minutes. The Council further estimated that a full-time small
dredge vessel with a five-person crew would have a shucking capacity of approximately 700-800
pounds per day, as compared to a full-time large dredge vessel that would have a daily shucking
capacity of 1,500-2,000 pounds. This projected to approximately 40% catch/production/landings
of a full-time large dredge vessel. Jd. And when a concern was raised about vessels capable of
large dredge operations utilizing the Exemption, itS supporters claimed the large disparity in
efficiency between large and small dredges would eliminate any economic incentive for gaming
the system. Thus, the Council was told, and ultimately believed, that by reducing drag size and
crew, it could grant more days-at-sea for small-scale fishermen, thereby preserving a traditional

" fishery without compromising Amendment 4’s ultimate objective of restoring stocks of Atlantic
sea scallops, The Exemption, in other words, was specifically designed for an effort control
system of management, offering a particular trade-off based on the relevant metrics for that
particular system.

C. The Uhderm;lning of the Exemption by the Shift to a Spatial Management
Strategy for the Fishery

Despite serious concerns with the hasty process and lack of adequate analysis and review
in 1994, the Exemption was adopted and has been part of the FMP ever since. Regrettably, it is
now clear that the Exemption has become merely a regulatory loophole through which (mostly
non-Maine) fishing interests can operate at a higher classification level without the concomitant
trade-offs originally intended with the gear and crew size limitations of the Exemption. The
cause of this shift has been the evolving regulatory framework for the fishery, in which the days-
at-sea/effort control approach has been de-emphasized, while the Exemption has remained the

same.



The key factor that has undermined the Exemption as it was originally conceived has
been the shift toward a spatial management strategy for the fishery. As discussed above,
Amendment 4 regulated scallop fishing under a “days-at-sea” approach focused upon effort
control, whereby vessels were allocated a certain number of days-at-sea based upon their
classification in the fishery (i.e., Full-time, Part-time, Occasional). Those Part-time and
Occasional vessels wishing to have more days-at-sea than they. could otherwise qualify for, had
the option of obtaining a higher classification under the Exemption, in exchange for the
associated gear and crew size limitations. This presented the Council with what it believed to be
a conservation-neutral trade-off, the advantages of which were left up to individual fishing

Jinterests to weigh: less efficient fishing for more time (under the Exemption), or more efficient
ﬁéhing for less time (without the Exemption).

In 1999, however, the Council adopted the Access Area Program, which granted access
to previously closed areas for scallop fishing. Georges Bank closed areas were opened to scallop
fishing starting in 1999 pursuant to Framework 11 and later Framework 13. See Proposed
Framework 24 SAFE Report, Appendix I, distributed at the NEFMC Scallop Plan Development
Team (the “PDT”) Meeting on Aug. 20-21, 2012, Frameworks 14 and 15 provided controlled
access to Hudson Canyon and Virginia/North Carolina areas. Id. Then, in 2004, the Council

_adopted Amendment 10 to the FMP, which fundamentally changed the way the scallop fishery
had been managed: “The primary intent of Amendment 10 is to introduce spatial management of
adult scallops, taking advantage of resource heterogeneity to improve yield and minimize
collateral adverse impacts on other fisheries and the marine environment.” NMFS, Final
Amendment 10 to the Atlantic Sea Scallop FMP with a Supplemental Environmental Impact

Statement, Regulatory Impact Review, and Regulatory Flexibility Analysis, p. 3-2 (Dec. 2003).



This new spatial management strategy emphasized high landings per unit effort (“LPUE") to
minimize dredge bottom time, reduce fishing time and reduce expenses such as fuel.

The shift to a spatial maﬁagement strategy focused on LPUE under Amendment 10 has
left the benefits of the Exemption in place (i.e., the ability to step up to a higher classification),
while largely eliminating its disincentives. This is because under the new regime, small dredge
vessels receive the same number of aceess trips, pounds, and crew size, as compared to full-time
large dredge vessels. See, e.g., 50 C.F.R. § 648.51(¢)(3)(i) (“There is no restriction on the
number of people on board for vessels participating in the Sea Scallop Area Access Program as
specified in § 648.60[.]"). Vessels fishing in closed areas are now limited only by total
allowable catch, not the number of days-at-sea, and thus small dredge vessels can fish in access
areas with a full crew for as long as necessary in order to catch their allocated pounds. And the
high LPUE in access areas means that even with a single, small dredge, vessels can harvest
significantly more scallops than they could in the open areas. Thus, the only disadvantage of
having a smaller dredge on Access Area trips is the marginal additional t.rip expenses, such as
food and fuel.

D. The Surge in Vessels Utilizing the Exemption and Re-allocation of the
Scallop Harvest to those Vessels

With these changes, the Exemption has become, in essence, an attractive loophole,
offering a “carrot’” (higher classification) without the “stick” (lower yields) that existed under
previous iterations of the FMP. Accordingly, Part-time and Oc;:asional vessels have flocked to
avail themselves of the Exemption. Between 1994 and 2000 when scallop management relied
entirely on “days-at-sea,” there were never more than five Full-tiﬁxe small dredge permits. Since
then, the number of Full-time small dredge permits has increased tenfold, reaching a high of 63

in 2007. See Table 1 below.



Table 1.

Permit 2000 | 2008 | 2002 | 2003 2004 2005 2006 2007 2008 2009 2010 2011
Category

Full-time 3 13 25 39 48 57 59 63 36 55 54 53
small

dredge

In 2010, in addition to the 54 Part-time scallop vessels that upgraded to Full-time small dredge
vessels, 35 Occasional scallop vessels upgraded to Part-time small dredge vessels. See Proposed
Framework 24 SAFE Report, Appendix I, distributed at the NEFMC Scallop PDT Meeting on
Aug. 20-21, 2012,

This trend did not go unnoticed by the PDT. In a September 1, 2004 Scallop
Management Advice Memorandum to the Scallop Oversight Committee, the PDT included the
following recommendation on the Exemption:

Another issue related to the changing characteristics of the fishing fleet and

capacity is the increasing number of small dredge permits, which have increased

from 7 permits in 2000 to 63 permits in 2004 (with a corresponding decrease in

part-time and occasional full-size dredge and trawl permits from 55 to 13). More

analysis is needed to determine how this change in permits has affected DAS

allocations to limited access vessels and fishing mortality, which may be a

suitable focal point for the 2005 SAFE Report. More important to this

potential re-evaluation wauld be a determination of the past and present

objective of the small dredge permit, so that [if] can be determined whether

the present system is achieving this objective.

PDT, Memorandum on Scallop Management Advice, Sept. 1, 2004 (emphasis added). No such
re-evaluation ever occurred.

Along with the increasing number of vessels utilizing the Exemption, there has been a
corresponding sharp increase in the allocation of the resource to small dredge vessels.
Framework Adjustment 18 observed that:

Another important trend was that vessels with part-time and occasional permits

were converted into fulltime or part-time small dredge permits as the resource
conditions improved and the daily catches for a vessel with a small dredge



permit became closer to the daily catches of a vessel with a large dredge
permit,

- NMFS, Fr&mewofk Adjustment 18 to the Atlantic Sea Scallop FMP, Including an Environmental
Assessment, Regulatory Impact Review, Regulatory Flexibility Analysis and SAFE Report, p. 4-
18 (Dec. 2007) (emphasis added). Framework Adjustment 18 also explained;

The striking increase in the scallop revenue per full-time vessel according to the
gear categories is evident from Table 40. While the vessels in all categories have
more than doubled their annual scallop revenue during 1999-2004, annual
scallop revenue per full-time small dredge vessel almost tripled explaining
the incentive to transfer paré-time permits to full-time small-dredge permit
during recent years.
Id. at 4-23 (emphasis added). Again, this tripling of revenues by full-time small dredge vessels

_ was primarily caused by the increase in catch by this group resulting from rotational area

management, where full-time small dredge vessels received the same number of access trips and

pouﬁds as bona fide full-time vessels, In sum, it is now clear that the premise upon which the

Exemption was founded—that a small dredge significantly reduces a vessel’s take—is simply

not true.

E. Unfairness to Properly Categorized Vessels
The foregoing dynamic has resulted in an unfair and unintended reallocation of the
scallop resource to those vessels that did not originally qualify for an upgraded category. In

August 2011, H. Kite-Powell, a Research Specialist at the Marine Policy Center of the Woods

Hole Oceanographic Institution, produced an economic study entitled “Estimated Effect of the

Small Dredge Exemption on Scallop Landings.”® It sought to quantify the per vessel gains

conferred upon users of the Exemption. The following table (here labeled Table 2), set forth in

the Kite-Powell report as Table 3, summarized those gains from 2008 and 2009:

& A copy of the report s attached as Appendix B to this Petition.
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Table 2.

Landings per vessel per year (ibs)
2008 2009

Part time vessel upgrading to full time small dredge

Fishing part time as two-dredge scallop vessel 71,360 69,330

Fishing full time small dredge 120,350 138,950

Gain from upgrade 48,990 69,620
Oceasional vessel upgrading to part time small dredge

Fishing occasionally as two-dredge scallop vessel 14,570 14,170

Fishing part time small dredge 50,620 51,450

Gain from upgrade 36,050 ; 37280

‘Based on these trends, the report estimated the effective transfer of the allocation from
Full-time permits to Part-time and Occasional boats operating under the Exemption to be
between 14,900 and 19,500 Ibs/year for each Full-time permit, with 50-75% of the total coming
from Access Area landings. For 2010, the report estimated (conservatively) that vessels utilizing
the Exemption would acerue between 3.9 to 5.1 million pounds in additional scallop landings.
Under these calculations, the cost to each Full-time vessel was expected to be more than
$200,000, with the potential for even greater losses if additional access areas were to be created.
. STATUTORY AND REGULATORY AUTHORITY FOR THIS PETITION

This Petition invokes the authority of the Secretary pursuant to the APA and the
Magnusbn—Stevens Act.

A. Administrative Procedure Act
The APA states that ‘;[e]ach agency shall give an interested person the right to petition
for the issuance, amendment, or repeal of a rule.”” 5 US.C. § 553(e). If such a petition is denied
the agency must provide “a brief statement of the grounds for denial.” Id., § 555(e); Nat'l
Mining Ass'nv. U.S. Dep't of the Interior, 70 F.3d 1345, 1352 (D.C. Cir. 1995). This right
“entitles the petitioning party to a response on the merits of the petition.” Fund for Animals v.

Babbirt, 903 F. Supp. 96, 115-16 (D.D.C. 1995). Agencies must respond to petitions “within a

10



reasonable time,” to “proceed to conclude a matter presented to it.” 5 U.S.C. § 555(b).
Accordingly, the Secretary must “fully and promptly consider all petitions presented to her.
WWHT, Inc. v. F.C.C., 656 F.2d 807, 813 (D.C. Cir. 1981).’
B. Magnuson-Stevens Act

Under the Magnuson-Stevens Act, the Secretary plays an integral role in the realization
of the Act’s goals by providing guidance to the fishery Couneils with respect to their operations
and exercising rulemaking authority to guide and implement Council actions. This includes
“assist[ing] in the development of fishery management plans” by establishing advisﬁry
guidelines based on national standards, see 16 U.S.C. § 1851(b) and 50 C.F.R. Part 600, Subpart
D, and issuing general regulations governing Council operations. See generally 50 C.F.R. Part
600. The Secretary also ensures that regulations proposed by the Councils “are consistent with
the fishery management plan [and any] plan amendment[,]” id., § 1854(b)(1), publishes both
proposed and final rules under the Act and generally carries out rulemaking responsibilities for
fishery management measures. /d., 16 U.S.C. §§ 1854(b)(2),(3). In the event of any
indonsistency, the Act empowers the Secretary to “notify the Council in writing of the
inconsistenc[y] and provide recommendations on revisions.” Id, 16 U.S.C. § 1854(b)(1)(B).
The Secretary further has a “responsibility to carry out any fishery management plan or
amendment approved or prepared by him, in accordance with the provisions of [the Magnuson-
Stevens Act].” Id., § 1855(d). Finally, the Magnuson-Stevens Act provides, “The Secretary may

promulgate such regulations, in accordance with section 553 of'title 5, United States Code, as

TNMFS has developed Operational Guidelines, pursuant to the Magnuson-Stevens Act, for the development,
review, approval, and implementation of FMPs, amendments, and other related fishery management actions.
Included within the Guidelines are “Procedures for Development of Regulations,” Paragraph 14 of which
specifically addresses petitions to undertake rulemaking. This Petition is consistent with such Procedures,
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may be necessary to discharge such responsibility or to carry out any other provisions of this
Act.” Id.
1V. THE SECRETARY SHOULD DIRECT THIE COUNCIL TO TAKE ACTION
LEADING TO REPEAL OF THE ANACHRONISTIC EXEMPTION IN
SERVICE OF THE REQUIREMENTS OF THE MAGNUSON-STEVENS ACT
The Magnuson-Stevens Act was enacted to prevent overfishing, rebuild overfished
stocks, and establish a comprehensive fishery conservation and management scheme. See 16
U.S.C. §1801(a)-(b). Pursuant to these goals, Congress intended that fishery management
programs “utilize[] . . . the best scientific information available.” /d, §§ 1801(c)(3), 1851(a)(2).
It is now manifestly clear from the best scientific information available that the Exemption is
being used as a loophole to harvest significantly greater quantities of Atlantic sea scallops. It is
also clear why this has ocowrred—because the regulatory underpinnings for the Exemption have
changed, while the Exemption itself has not. Under the current management approach, there is
no reason for providing a stepped-up classification for Part-time and Occasional vessels, and
doing so threatens the resource and results in an inequitable reallocation to unqualified vessels,
contrary to Section 301(a)(4) of the Magnuson-Stevens Act, 16 U.S.C. § 1851(a)(4). The
Secretary can and should close this loophole by directing the Council to take action leading to
repeal of the Exemption. Doing so would require no great expenditure of effort, as no new rule
is needed to take its place, and would not deprive any current Program participants of the right to
fish. It would simply require that all participants fish under the classification for which they
truly qualify, thereby promoting the sustainability and fair allocation of the scallop resource.
V. CONCLUSION
For the foregoing reasons, Petitioner respectfully submits that the Secretary should direct

the Council to undertake action leading to a rulemaking to repeal the Exemption.
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§648.51

(0 Vessels subject to the reguire-
ments in paragraph (b)(6)(i1) of thia
section transiting waters west of T1° W
long., from the shoreline to the outer
houndary of the Exclusive Rconomic
Zone, are exempted from the require-
ment to only possess and use TDDs,
provided the dredge gear is stowed in
accordance with §648.23(b) and nob
available for immediate use.

(DY TDD-related definitions, (I) The
cutting har refers to the lowermost
horvizontal bar connecting the outer
hails at the dredge frame.

(2) The depressor plate, also known
as the presswe plate, is the angled
piece of steel welded along the length
of the top of the dredge frame.

(3) The top of the dredgs frame refers
to the posterior point of the depressor
plate,

(4) The struts are the metal bars con-
necting the cutting bar and the depres-
sor plate.

(c) Crew restrictions. Limited access
vessels participating in or subject to
the scallop DAS allocation program
may have no more than seven people
aboard, including the operator, when
noti docked or moored in port, execept as
follows:

(1) There is no restriction on the
number of peopls on board for vessels
participating in the Sea Hcallop Area
Access Program a8 specified in §648.60;

(@ Vessels participating in the small
dredge program are restricted as speci~
fied in paragraph (e) of this section;

(3) The Regional Administrator may
authorize additional pecple to be on
board through issuance of a letter of
authorization.

(4) A certified at-sea observer is on
Thoard, as required by §648.11(g).

(d) Sorting and shucking machines. (1)
Shucking machines are prohibited on
all limited access vessels fishing under
the scallop DAS program, o1 any vessel
in possession of more than 600 1b (272.2
kg) of scallops, unless the vessel has
nob been issued a limited access scallop
permit and fishes exclusively in state
waters.

(2) Sorting machines are prohibited
on limited access vessels fishing under
the scallop DAS program.

(e) Small dredge programn restrictions.
Any vessel owner whose vessel is as-
signed to either the part-time or Occa-

50 CFR Ch. VI (10112 Editlen)

sional category may request, in the ap-
plication for the vessel's annual per-
mit, to ba placed in one category high-
er, Vassel owners malking such request
may he placed in the appropriate high-
ar category for the entire year, if they
agree to comply with the following re-
strictions, in addition to, and notwith-
standing other vestrictions of this part,
when fishing under the DAS program
described in § 648.53:

(1) The vessel must fish excluaively
with one dredge no move than 105 1t
(3.2 m) in width.

(2) The vessal may nob use or have
more than one dradge on board,

(8) The vessel may have no more than
five people, including the operator, on.
board, except as follows:

(i) There is no restriction on the
number of paopla on board for vessels
participating in the Sea Scallop Avea
Access Program as specified in §648.60;

1i1) The Regional Administrator may
authorize additional people to be on
hoard through issuance of a letter of
authorization.

(ili) A certified at-sea observer is on
board, as required by §648.11(g).

(f) Restrictions on the use of trawl nels.
(1) A vessel issued a limited access
gcallop permit {ishing for scallops
under the scallop DAS alleeation pro-
gram may nol fish with, possess on
beard, or land scallops while in posses-
gion of a trawl net, unless such vessel
has been issued a limited access trawl
vessel permit that endorses the vessel
to fish for scallops with a trawl net. A
limited access scallop vessel issuned a
trawl vessgel permit that endorses the
vessel to fish for scallops with a trawl
net and general category scallop ves-
gels envolled in the Area Access Pro-
gram as specified in §8648.60, may nob
fish with a trawl net in the Access
Aveas gpecified in §648.58(b) through
(d).

(2) Revlacement vessels. A vegsel that
is replacing a vessel authorized to use
trawl nets to fish for scallops under
scallop DAS may also he authorized to
use trawl nets to fish for scallops under
scallop DAS if it mests the following
criteria:

(i) Has not fished for gcallops with a
scallop dredge after December 81, 1987;
or
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Estimated Effect of the Small Dredge Exemption on Scallop Landings

H. Kite-Powell

Research Specialist

Marine Policy Center

Woods Hole Oceanographic Institution

August 2011

Under the small dredge exemption (SDE) created in 1994 as part of Amendment 4 to the Atlantic Sea
Scallop Fisheries Management Plan, “part-time” and “occasional” scallop fishing vessels are allowed to
increase their fishing activity in exchange for restrictions on gear and crew. Specifically, scallop vessels
originally categorized as “part-time” (more than 37 but fewer than 150 days at sea (DAS), on average, in
1985-1990) can upgrade to full-time status, and vessels originally categorized as “occasional” (averaging
fewer than 38 DAS in 1985-1990) can upgrade to part-time status, in exchange for restricting fishing
gear to a single 10.5 ft dredge and limiting crew to no more than five. Following the advent of
Amendment 10 to the Atlantic Sea Scallop Fishery Management Plan in 2004, the number of scallop
vessels taking advantage of the SDE increased significantly. In 2010, 54 part-time scallop vessels
upgraded to full-time small dredge permits and 35 occasional scallop vessels upgraded to part-time
small dredge permits under the SDE. Here, we estimate the increase in annual scallop landings, under
recent conditions, for vessels that take advantage of the SDE.

The tradeoff for a scallop vessel considering the SDE upgrade is a greater number of DAS for fishing in
Open Areas and, possibly, a greater number of fishing trips to Access Areas, in exchange for a lower
landings per unit effort (LPUE) during Open Area fishing due to the dredge and crew restriction. Table 1
shows LPUE for different categories of scallop vessels in Open Areas in 2008 and 2009,

Landings per unit effort (LPUE)

2008 2009
Full time scallop vessel 1,768 Ibs 2,222 Ibs
Full time small dredge 948 lbs 1,323 Ibs
Part time small dredge 731 lbs 1,030 Ibs

Table 1: Open Area landings per unit effort, 2008 and 2009.
Source: NMFS/PDT.



Table 2 shows DAS and trip allocations by vessel category for 2008 and 2009.

csiaEifortiAllocationbi N ve —©

2008 2009
Open Area Access Area Open Area Access Area
DAS Trips DAS Trips
Full time scallop vessel 51 4 @ 18k |bs 37 5@ 18k lbs
Part time scallop vessel 20 2 @ 18k Ibs 15 2 @ 18k Ibs
Occasional scallop vessel 4 1@ 7.5k Ibs 3 1@ 7.5k lbs

Tahle 2: Effort allocation to different categoties of scallop vessels, 2008 and 2009,
Access Area trips are limited to 18,000 Ibs landings for full time and part time,
and 7,500 Ibs landings for occasional vessels. Source: Amendment 15, Atlantic

Sea Scallop Fishery Management Plan.

Table 3 summarizes the gains from upgrading under the SDE for 2008 and 2009.

Landings,pervesseliper.year.(1bs), ;!

2008 2009

Part time vessel upgrading to full time small dredge

Fishing part time as two-d redge scallop vessel 71,360 69,330

Fishing full time small dredge 120,350 138,950

Gain from upgrade 48,990 69,620
Occasional vessel upgrading to pari time small dredge

Fishing occasionally as two-dredge scallop vessel 14,570 14,170

Fishing part time small dredge 50,620 51,450

Gain from upgrade 36,050 37,2380

Table 3: Estimated gains per vessel from upgrading under the SDE, 2008 and 2008.
Landings for regular scallop vessels are based on LPUE for full-time vessels.

As Table 3 shows, the estimated gain from upgrading a part-time two-dredge scallop vessel to full-time
under the SDE was about 49,000 Ibs in 2008 and nearly 70,000 Ibs in 2009. The gains for upgrading an
occasional two-dredge scallop vessel were 36-37,000 Ibs. These estimates may understate the actual
gains because the estimated landings fishing part-time or occasionally as a two-dredge vessel assume
the LPUE for full-time two-dredge scallop vessels — and these may well be larger than those achieved by
part-time and occasional vessels, if the data for SDE fishing are any indication (see Table 1).

In 2010, there were 54 full-time and 35 part-time scallop vessels operating under SDE upgrades.
Assuming per-vessel gains similar to those estimated for 2008 and 2009, this suggests (conservativaly)
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Email with attachment received 9/17/13:

From: john@mosessmithmarkey.com

]

13

To: mbtooley@live.com R’r‘;\}" MO FISHERY
Subject: Re: Single Dredge - Scallop Issue L =T COUNCIL

Ms. Tooley -

I am writing to you on behalf of a number of small business people interested in the above
referenced issue. Iapologize for the late filing of the attached letter / petition. But, we had been
under the impression that the issue of the "priority" to be assigned to the single dredge permit
issue was not going to be discussed at your committee meeting this week. We had expected that
it would be raised (if at all) at the November Meeting.

In anticipation of the November meeting, the attached letter / petition was prepared and signed .
by hundreds of people interested in preserving the integrity and the traditions of the small boat
owners in Northeast Fishing ports from Maine to New Jersey.

If this issue is discussed at your committee meeting tomorrow, please accept this submission and
share it with your group as input from the community members sharing the concerns of the
fishing communities in the Northeast. If you require additional testimony (beyond this letter /
petition), please call me at any time and I will make arrangements to have a representative
present at the meeting this week. My cell number is (508) 525-0071.

Thanks very much for your anticipated cooperation.

John A. Matkey, Jr.

Moses Smith and Markey, LLC
50 Homers Wharf

New Bedford, MA 02740
(508) 993-9711 - phone

(508) 993-0469 - fax

attachment

A






September 11, 2013

) EGETNY
New England Fishery Management Council ]

50 Water Street ﬂ
Newburyport, MA 01950
Attn: Thomas A. Nies

7l

|

NEW G AdD FISHERY
MANAGE 214t COUHCIL

RE: Atlantic Sea Scallop Small Dredge Program
Dear Mr. Nies:

Once again, the New England Fishery Management Council has been asked to eliminate
or amend the Full Time Small Dredge Program. We the undersigned do not believe that
there is any credible rationale or justification for further review of this request.
Accordingly, we ask that the Council immediately reject the proposal. Furthermore, the
below signers want to stress to the Council that the elimination of the Full Time Small
Dredge Program would have dire financial consequences for hundreds of New England
and Mid-Atlantic Families. In addition, it appears that only a few individuals out of the
hundreds of Limited Access scallop permit holders supports the elimination of the small
dredge fleet, desiring to undo a policy which has been in place for nearly twenty years.

The sole purpose of this push to eliminate full time small dredge vessels from the
Atlantic Sea Scallop Fishery appears to be personal gain. Those opposed to the full time
small dredge fleet have stated consistently that the full time small dredge vessels should
be eliminated and that the scallops that the small dredge vessels would have caught
should be allocated to the full time large dredge fleet. This argument violates two basic
requirements of the Magnuson-Stevens Fishery Conservation and Management Act
which stipulates that any changes in fishing regulations must consider: (a) conservation
of the resource; and (b) the associated economic impact of the proposed change. The
taking of allocation from one group of permit holders and transferring that allocation to
another group of permit holders does not promote conservation. Moreover, the proposed
change would unequivocally harm small dredge permit holders; the fishing crews that
they employ; and the hundreds of shore-side businesses serving this segment of the
industry. In addition, the loss of the associated tax revenue from the small dredge fleet,
fishermen and support businesses would harm the fishing communities and the states in
which they operate.

Full time small dredge vessels employ a maximum 10.5” dredge and they are limited to
the use of five crew members. In contrast, a full time large dredge vessel can carry two
dredges with a combined total of 30” of dredge and they can use seven men, allowing
them t6 be more efficient in harvesting the resource. The increase in harvesting
capability by transferring allocation from the small dredge fleet to the large dredge fleet
would actually have a negative effect on conservation management.

Amendment Four, which created the Full Time Small Dredge Program, was passed in
1994 - nearly twenty years ago. Since that time nine amendments have been passed
without any objections from the industry to curtail the full time small dredge operators.




Precedent has been established and reasonable investment backed expectations have been
made by scores of fishing families. For the past nineteen years, the owners of full time
small dredge vessels have based their business decisions on the long-term continued
support from the industry and Council. The Council should not revisit its decision twenty
years after the fact.

Since the inception of Amendment Four, full time small dredge vessels have fished
exclusively for scallops and as a result are unable, due to changes in other fishery
management programs, to fish for other species. Eliminating the full time small dredge
program would essentially put these owners out of business; bankrupting them and
forcing their crews into unemployment. The elimination of these boats from the fleet will
result in an estimated 300 newly unemployed commercial fishermen. Job killing actions
by the Council are (and should be) extremely unpopular. The elimination of the small
dredge rights will lead to a long and costly political and legal fight. The boats of the
small dredge fleet have earned the right through hard work and sacrifice to remain a part
of the fishery.

The financial losses would not end with the boat owners and their crews, but would
extend to the hundreds of shore support businesses serving the scallop industry, such as:
fish houses, ice plants, welders, painters, supply houses, electricians and trucking
companies. Recently, the Council was forced to issue severe restrictions on the
groundfish industry and to reduce the allowable catch for the scallop industry. Because
of those restrictions, shore support businesses are less profitable today than they were last
year. Eliminating another sixty small vessels from a sustainable fishery would have a
significant negative ripple effect throughout the industry and may force already
struggling businesses to make further cuts or to close completely.

In addition to losses by shore support businesses, commercial banks along the coast of
the Eastern United States would suffer significant losses from the elimination of the small
dredge fleet. The majority of small dredge owners carry a mortgage on their vessels.
Eliminating the small dredge fleet would render these boats (the banks’ collateral)
worthless. The majority of owners would not be able to satisfy their bank loans and
would be forced to declare personal bankruptcy. These owners and their families would
be wiped out and local banks throughout New England and the Mid-Atlantic would be
forced to write-off $50 million - $100 million of bad commercial fishing loans.

Furthermore, as an industry, fishermen, scientists and regulators need to focus on high
priority issues, such as: (i) further reductions to bycatch through rotational management
and gear modifications; (ii) additional funding for research; (iii) more collaboration
amongst fishermen, scientist and regulators; and (iv) improved closed area management.
It is these issues that will allow the Atlantic Sea Scallop biomass to flourish. In terms of
the health and sustainability of the fishery, the elimination of the Small Dredge Program
is an issue of zero impact and therefore does not warrant the Council’s time and attention.

It is our belief that the Council would be ill advised to consider eliminating the small
dredge fleet and we request that the Council reject this discussion outright. In addition,
we ask the Council to send a strong message that future requests to revisit this issue will
be met with similar opposition.
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EMPIRE FISHERIES, LLC = ‘
322 NEW HAVEN -AVENUE 1 P
MILFORD, CONNECTICUT 06460

March 19, 2013

Ms. Mary Beth Tooley

Chairperson Scallop Committee .

New England Fishery Management Council
50 Water Street

Newburyport, Massachusetts 01950

Dear Chairperson Tooley and Committee Members:

It seems that one segment of the scallop fleet desires to eliminate or cut back in
some way another smaller segment of the scallop fleet.

I request the Committee NOT consider any revisiting of where and how the small
dredge fleet was established in Amendment 4.

Respectfully,
Joseph Gilbert

F/V Regulus
F/V Furious
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Email received March 14, 2013

From: Cameron S. Miele [mailto:cmiele@scallopfishing. net]
Sent: Thursday, March 14, 2013 1:56 PM

Ta: Mary Beth Tooley; Mark Alexander; Tom Dempsey; David Pierce; David Preble; John Quinn; Laura Ramsden; Peter
Christopher

Cc: John Bullard; Rip Cunningham; Tom Nies; David Frulla; Drew Minkiewicz

Subject: Small Dredge Scallop Fleat

Council Members,

I understand that certain members of the scallop fishery are once again pushing for the elimination (or significant
modification) of the small dredge fleet. It is unfortunate that they continue to push for more personal gains at a time
when we all need to be focused on priority issues such as bycatch reduction. Since | know that this issue has been raised
once again and will be raised at future Council meetings, | wanted to provide the attached brief commentary on the
repercussions from the elimination of the small dredge scallop fleet.

Thank you,

Cameron Miele
F/V Kathryn Marie
F/V Hunter

SMALL DREDGE EXEMPTION REMARKS

The repercussions from eliminating the Small Dredge Exemption would be devastating to hundreds of families across
New England and the Mid-Atlantic. It would mean a loss of jobs and tax revenue at a time when this country cannot
afford to lose either. The Magnuson-Stevens Fishery Conservation and Management Act requires that economic factors
be considered when making management decisions. And from an economic standpoint the elimination of the small
dredge fleet would be a net economic loss. The only benefit from eliminating the exemption would be to already highly
successful boat owners as they would capture additional share of the fishery. In addition, the elimination of the small
dredge exemption would not lead to additional conservation of the sea scallop resource.

1. Jobs: Unemployment is the number one issue facing this country. The President, Congress, State and Local
Leaders, and the American People are all concerned with the high rate of unemployment. The elimination of the
Small Dredge Exemption will put full-time and part-time small dredge operators out of business as the full-time
boats will not remain economical as part-time boats and the part-time boats will not remain economical as
occasional boats. Total employment loss from the elimination of these boats from the fleet will generate an
estimated 300 — 400 newly unemployed commercial fishermen. These boats also support hundreds of shore side
support jobs., Job Killing actions by the Council will be extremely unpopular and will face a long and costly
political and legal fight.

2. Priority Issues: Fishermen, scientists and regulators need to focus on high priority issues such as: (i) improving
safety; (il) further reductions to bycatch; (iii) better funding for research; (iv) more collaboration amongst
fishermen, scientist and regulators; and (v) improved closed area management. In terms of the health and
sustainability of the fishery the elimination of the Small Dredge Exemption is an issue of zero importance and
therefore does not warrant the Council's attention.

s s 4
st R MB (3 i)
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Significant Bank Write-offs and Bankruptcies: While accurate figures are not available, anecdotal evidence
suggests that the vast majority of small dredge owners carry a mortgage on their vessel. Eliminating the Small
Dredge Exemption would render these boats and permits near worthless. The majority of owners would not be
able to satisfy their bank loans and would therefore be forced to declare personal bankruptcy. These owners and
their families would be essentially wiped out and local banks throughout New England and the Mid-Atlantic
would be forced to write-off in the neighborhood of $50 million - $100 million of bad commercial fishing loans.

Loss of Tax Revenue: The vessels comprising the small dredge fleet contribute significant tax revenue to the
Federal, State and Local governments. The remaining fulltime boats that would pick up the incremental
poundage would not contribute associated tax revenue sufficient to cover the lost revenue from the small dredge
fleet. The elimination of the Small Dredge Exemption is a net loss in tax revenue.

17-Year Precedent: The Small Dredge Exemption has been in place for approximately 17 years and has been
continually re-authorized. The boats of the small dredge fleet have earned the right through hard work and
sacrifice to remain in the fishery. Precedence has been established.

Backdoor Consolidation: The Atlantic Sea Scallop fishery is sustainable. Since the fishery is not overfished
there is no reason to eliminate boats from the fleet. This is not a health of the biomass issue, this is a money issue.
The only motive of those that support the elimination of the Small Dredge Exemption is to garner additional
pounds and force competition out of the fishery.

Abandoned Vessels: If these small dredge boats become essentially worthless their owners will have no reason
to maintain the vessels and/or. pay for their dockage. Those who can sell their boats will and those who cannot
will leave them tied to the dock and neglected. The ports that formerly housed these working boats will now have
to deal with the rusting hulks abandoned and tying up productive dock space.



New England Fishery Management Couneil
50 WATER STREET ] NEWBURYPORT, MAGSACHUSETTS 01950 l PHONE 978 465 0492 | FAX 8784653116
CM. “Rip” Cunningham, Ir., Chaivman | Pavl]. Howard, Executive Director

February 25, 2013

Mr. Ray Starvish
PO Box 231
Fairhaven, MA 02719

Dear Ray:

Thank you for your letter of February 11, 2013 with enclosures. I have forwarded them on to the full
Council for review and consideration. As you know, the Council has discussed this specific issue several
times in the past when identifying annual Council work priorities every November. I recall one Council
member raising this as an issue that merits further evaluation based on previous correspondence from you
to the Council. However, each year your request for consideration falls “below the line” when compared
to other more important priority issues facing the scallop management program and fishery.

1 will hold on to this letter for the fall and include it with meeting materials for the Council priorities
discussion and vote next November 2014, I encourage you to attend that meeting and express your
concerns again to the Council directly. The last few years have been very busy for the scallop
management program with implementation of mandated annual catch limits and accountability measures,
actions to reduce Groundfish bycatch and sea turtles, and adjustments to the recently implemented general
category IFQ program. '

I thank you for your continued interest in fisheries management.
Sincerely,

”7

Paul J. Howard
Executive Director

f
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New England Fishery Management Council : I .
50 Watex Street, Mill 2 _ § o MLENCLAND £18H ERY
Newburyport, MA 01950 _ , ‘ Fralite EHT GGUNCIE_J

Attention: .Council Members

"Re: SMALL DREDGE EXEMPTION PROGRAM
Scallop FMP Amendoment 4
50 CFR § 648.51(e) Adopted 1994
Dear Counci.l Members: .

1 refex your attention to the Small Dredge Exemption Program and enclose an analysis of
the Program as implemented in Amendiment 4, )

Since the implantation of the Access Area Program in 1999 and the adoption: of area
based quota management in 2004, the Small Dredge Exemption Program has become a loophole
through which scallop vessels that would not qualify as full-time or part-time vessels are
permitted to significantly increase their total landings. This is unfair and prejudicial to those
vessels that qualify as full-time or part-time access permit vessels.

The Access Area Program assigns small dredge vessels the same total landings as large
dredge vessels and places no limit on crew size in violation of New England Fishery
Management Council’s intention and objective in creating the Small Dredge Exemption
Program. Accordingly and for the reasons outlined in the enclosed analysis, small dredge permit

. holders should be precluded from participating in access area trips because the smaller dredge
size does not effectively limit their total landings. :

In the alternative, I request that the Council reevaluate the Scallop Dredge Exemption
Program pursuant to the Scallop Plan Development Team’s recommendation, as described in
further detail in the enclosed analysis.

1 appreciate your time and attention to this matter, I would like to discuss this matter
with you further during an upcoming New England Fishery Management Council Meeting.

Q $- | | ' Very;uly yous, |
Phlooss ) sl e Phoria
To 7k c.p. T
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Mz. Raymond Stamsh
P.0O. Box 231
Fairhaven, MA 02719

Aftention: Mr. Raymond Starvish

Re: SMALL DREDGE EXEMPTION PROGRAM
Scallop FMP Amendinent 4
50 CFR § 648.51(¢) Adopted 1994

Dear Mr. Starvish: '

‘We refer to your request that our office investigate, evaluate, and pregent you with our
analysis of the efficacy of the Small Dredge Exempﬁon Prograni as implemented in
Amendment 4.

Please take the following as our report on your request.

The Small Dredge Exemption Program was created as part of Amendment 4 to the
Scallop Fishery Management Plan in order to assist Maine small boat [single dredge] scallop
fishermen in continning a traditional fishery. Since access to closed areas were opened to scallop
fishing in 1999 and the subsequent adoption of area based quota management in 2004, the Small
Dredge Exemption Program has become a loophole through which scallop vessels that would not
qualify as full-time or part-time vessels are permitted to significantly increase their
catch/production/landings. This is unfair and prejudicial to those vessels that qualify as full-time
or part-time access permit vessels. Accordingly and for the reasons outlined below, the small
dredge permit holders should be limited in their total allowable catch/production/landings as was
the original intent in implementing the Small Dredge Bxemptmn Program.

L The Objectives of the Small Dredge Exemption Program are No Longer Being
Achileved.

The NEFM Council’s intention in including the Small Dredge Exemption Program into
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Amendment 4 was to “allow for a continnation of a traditional :ﬁshf:ry.”1 During the Council
meeting in Mystic, CT on May 12 and 13, 1993, Council Member Bill Brennan from Maine
offered a Motion on behalf of thirty-two to thirty-four [32-34] small dredge Maine scallop
vessels to alter Amendment 4 to assist these fishermen. Council Chairman Brancaleone
described the issue was follows:

[The next issue] is at the request of the so-called smell scale
[ishermen, primarily from Maine. A class of vessels that basically
has fished at varying levels but have been largely nnrecorded in
terms of their performance and landings. And largely confined
their activities to the Gulf of Maine. We approve, the commitice
approved, a special authorization ~ a consideration that would
wllow thene to use a single ten and one-half foot which I believe is
the present maximune size dredge allowed in Maine. These
individuals would be allowed to move from pari-time, if they’re
so classified, or occasional, to move up one step provided they
use this single dredge, only one dredge.

Upon the request of Council Member chlc Allen, a third qualification was added that the
vessels carry no more than a five [5] man crew.’ Amendment 4 includes the following;

“Gulf of Maine fishermen commented that their historical
practice " of scalloping in state waters and occasionally at
Fippennies Ledge and Geovges Bank with smaller dredge was
not taken into accouni. Furthermorve, they argued thai

. incomplete data collection and difficully in documenting their
complete scalloping history would result in mis-classification.
The Council responded by modifying the group assignment rules,
the gear size restrictions, and the crew lmits, Vessels would be
allowed to qualify for a single category increase im days ot sea
ellocation if they continue to use the smaller, 10.5 feet dredges
throughout the year and carry & crew of no more than five while

scalloping.

The Small Dredge Exemption Program was instituted to allow thirty-two to thirty-four
[32-34] small dredge vessels to contmue atradmonal ﬂsherymthe Gult' of Mnme To @g. only
3 all dred : ze Gulfc

aine.

E:rtbe:more, the Council believed that by reducing drag size andcraw the small dredge
vessel’s fishing efforts per day will be less than half of the larger vessels.® The Council
estimated that a small dredge vessel with a five [5] man crew will have a shucking capacity of
spproximately seven hundred to eight hundred pounds per day [700-8001b] as compared to a full-

;Nm England Fishery Management Couneil, Minutes of Meeting on May 12-13, 1993,
Id,
2 1d.
4 Nationsl Marine Fisheries Servico, Final #memfmem 4 and Supplemental Environmental Impact Statement to the
.S'ea Seallop Fishery Manogement Plan, pg. 6, 1993,
I NEFMC Meeting Minutes, supra at 1,
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time large dredge vessel that has a fifieen hundred to twenty five hundred pouad [1500-25001b]
shucking capacity: This projected to epproximately forty percent [40%)
catch/production/landings of a full-time Jarge dredge vessel. However and as as confirmed in
the chart below, drag size and crew limitations did not have the intended effect on the small
dredge vessel’s fishing catch/production/landings. Small dredge vessels are now landing greater
than seventy percent [70%] of the average landings for a full-time large dredge vessel, a far
greater percentage of landings than was originally intended in implementing Amendment 4, See
Chart below.

Average Scallop Landings
FY2007 through FY2011

180,000 ¢
160,000
140,000
120,000
100,000
80,000
60,000
40,000
20,000

0 —— e

2007 ¢ 2008 | 2009 | 2010 | 2011
8 Full-time Large Dredge | 178,737 | 148,905 | 164,517 | 163,617 | 168,541

M Full-thne Small Dredge | 129,024 | 116,767 | 133,759 | 128,954 131,910 Is
=3
National Mavine Fisheries Service, Northeast Region, NOAA, Summary

of total and average scallop landings by Full-ime Large and Small Dredge
vessels, FYZOW-MI?II, Oclober 9, 2012 -

Landings in Lbs

1. The Small Dredge Exemption Program did not Account for the Access Area
Program.

The Small Dredge Exemption Program has been codified in 50 C.F.R. § 648.51. As
defined below, small dredge permit holders must comply with the regulation when fishing under
the DAS program. When the Small Dredge Exemption Program was created in 1994, the scallop
access area program, which lumts access to closed areas by number of trips and catch totals, was
not established.

9 National Marine Fisheries Service, Northeast Region, NOAA, Summary of total and average scallop landings by
Fuil-time Large and Small Dredge vessels, FY2007-FY2011, October 9, 2012:
+ Summary of otaland nvemgo mlop lu\dlus {ib) hy fal-ltm large (category 2) and
nall (categ Y 2007 - FY 21

mt.mrx.:m 53 k‘\\.i‘ﬁ: n.""

e x aw l""'"fi'_"lm..":l'::‘l: p
A Dop I m!"]mL_.TE:Tm s
Souce: Deta m’hﬂmm Systom,Hechagst Rl Cooo
750 C.E.R. § 643.60.
() Small dredge program restrictions, Amny vessel owner whose vessel is assigned (o either the past-time or
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Georges Bank closed areas were opened to scallop fishing commencing in 1999 by
Framework 11 (CAII) and later by Framework 13 (CAIL, CAI, NLS) Frameworks 14 and 15
provided controlled access to Hudson Canyon and VA/NC areas.” The following chart outlines
the number of Access Area trips allotted fo full-time vessels and part-time permit holders that
opted to become full-time small dredge vessels. See Chart below.
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As noted in the table below, there was a dramatic increase in the numbers of full-time and
part-time small dredge vessels after the year 2000. This increase in small dredge permit holders
corresponds with the infroduction of the Access Area Program, where small dredge vessels
received the same number of access trips, pounds, and crew size, as full-time large dredge
vessels. By the year 2010, fifty-four [54] part-time scallop vessels upgraded to full-time small
dredge vessels and thirty-five [35] occasional scallop vessels upgraded to part-time small dredge
vessels.'’ See Chart below

Qccasional category may request, in the application for the vessel’n annual permit, to be placed in one

category higher. Vessel owners maldng such request may be placed in the higher category for

the entire year, if they agres to oouwlywﬂhthefoﬂuwmgmﬁcﬁms,m ﬂonto mdncmdlhslaudh;

other restrictions of this part, when fishing u te DA - 5

- (1)Thewmlmﬁshmhdvdymﬁmdmdmmmmﬂmlﬂjﬂﬁzm)hmdﬂ;

(2) The vessel may not nse or have more than one dredge onboard. -

(3) The vessel may have no more than five people, including the operator, on board, except as follows:
(i) There is no restriction on the mumber of pecple on board for vessels participating in the Sea
Scallop Area Access Program as specified in § 648.60;
(ﬁ)mwmmmmuddﬁmﬂpwpbmbemhmwumca
of aletter of authorization. .
(iii) A certificd at-sea observer is on board, as required by § 648.11(g).”

8 Proposed Framework 24 SAFE Report, Appendix 1, distributed at the NEFMC Scallop PDT Mecting onAugnst

20—2] 2012.

°1d,
10 13
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After 2000, part-time and occasional permit holders began taking advantage of the Small
Dredge Exemption Program because the reduction in gear size had little effect/impact duting
Access Area trips., Vessels fishing in closed areas are limited in total allowable catch, not days at
sea. Small dredge vessels can fish in access areas with a fill crew for as long as necessary in
order to catch their allocated pounds. Therefore, the only disadvantages to having a smaller
dredge during access area trips are the additional trip expenses, such as foed and fuel. As
indicated on the chart below, the average landings for full-time large dredge and full-time small
dredge vessels remains almost the same, and in some cases the average landings per sinall dredge
vessels exceeds those by large dredge vessels. See Chart below.

Average Scallop Landings Per Vessel from Access Area
Trips FY2007 through FY2011 :

120,000
100,000
80,000
60,000
40,000
20,000
0

@ Full-time Large Dredge
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11

Summary of total and averege scallop landings by Full-
time Large and Small Dredge vassels, FY2007-F¥2011

The intended plan for the Small Dredge Exemption Program was that by restricting the
dredge and crew size, vessels would automatically catch less than the full-time large dredge
vessels. Therefore the limit in dredge and crew size would counteract the increase in days at sea
and there would not be a significant impact to the scallop fishexry. However, the limitation of
having a small dredge has very little impact on the total landings of small dredge vessels during

I National Marine Fisheries Service, Mortheast Region, NOAA, Summary of total and average scallop landings by
Full-time Largs and Small Dredge veseels, F¥2007-F¥2011, October 9, 2012, .
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access area trips. The Access Area Program has created a substantial loophole for all part-time
and occasional permit holders to increase their days at sea and fotal landings, despite the fact that
the current small dredge fishermen are not the Maine fishermen that the Small Dredge
Exemption Program was created to protect.

. No envirenmentsl impact statement was comjpleted for the Small Dredge Exemption
Program implemented in Amendment 4 .

Among each Couricil’s primary tasks is the development and maintenance of a fishery
management plan (FMP) for each fishery under its control. The MSA imposes content
requirements on these FMPs, which must ultimately be approved by the Naﬂon.al Marine
Fisheries Service (NMES), acting on behalf of the U.8. Secretary of Commerce.” Under NEPA,
an agency is rcqluxcd to evaluate and make public the environmental consequences of its
proposed action.” However, the Council failed to evaluate the potential impact that the Small
Dredge Exemption Program will have on the scallop fishery.

In 2004, the Scallop Plan Development Team acknowledged the increasing number of
small dredge permit holders in a “Scallop management advice” memorandum to the Scallop
Oversight Committee:

Another issue related to the changing characteristics of the fishing
Jfleet and capacity is the increasing number of small dredge
permits, which have increased from 7 permits in 2000 to 63
permits in 2004 (with a corresponding decrease-in part-fime and
occasional full-size dredee and trawl permits from 55 to 13).

More analysis is needcd fo Janermbm how rln.s- changg in Emﬂs

m More fmporram to this porenﬁal rs—evafuan‘ on waufa' be a
determination of the past and present objective of the small dredge
permit, so that it can be determined whether the premrnt system is
achieving this objective. (underscoring our emphasis)."

As the total number of small dredge permit holders increased, it became clear that part
time permit holders were opting to engage in the small dredge program solely for the greater
, mumber of days at sea. The increase in amall dredge permits and landings was never reviewed,
despite the Development Team’s recommendations that the small dredge program be evaluated
for its impact on the scallop fishery.

IV. Conclusion .

The objective of the Small Dredge Exemption Program was to protect and encourage a
traditional fishery in the Guif of Maine. However, only one [1] of fifty-three [53] full-time small
dredge vessels remain in the Gulf of Maine. Furthermore, the objective that a smaller dredge and
crew size will reduce the small dredge vessel’s catch/praduction/landings is no longer valid.

12 46 U.5.C. §§ 1852,1853(a)(15), andt 1854,
13 Oceana, Inc. v. Locke, 831 F. Supp. 2d 95, 124 (D.D.C. 2011) citing 40 C.F.R. § 1502.14,
'* gcallop Plan Development Team Memorandum to Scallop Oversight Committee, dated September 1, 2004,
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Full-time small dredge vessels catch approximately seventy percent [70%] ox mote of their full-
time large dredge counterparts. The increase in small dredge vessel landings illustrated in the
table below is aresult of the implementation of the Access Area Program and subsequent
increase in small dredge permit holders. Sez Chart below.
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Proposed Frameworle 24 SAFE Report

In view of the foregoing and to comply with the infent and objectives of the Small
Dredge Bxemption Program, we recommend that the small dredge permit holders be exempted
from participating in access area frips because the smaller dredge size does not effectively limit
their total catch/production/landings. When the Small Dredge Exemption Program was created,
the Council envisioned that the small dredge and limited crew will result in less than half of the
landings of a large dredge and fully crewed vessel. Clearly the subsequently implemented
Access Area Program, which allots small dredge vessels the same total landings as large dredge
vessels and places no limit on crew size; violates the NEMF Council’s intention and objective in
creating the Small Dredge Exemption Program.

. In the alternative, we recommend that the New England Fishery Management Council
honor the Scallop Plan Development Team’s recommendation and reevaluate the Scallop Dredge
Exemiption Program to determine whether the present system is achieving its original and
intended objectives.

We trust the foregoing sufficiently responds to your request to our office. We look
forward to the opporfunity to discuss this matter with you futther upon your return.

If we can provide you with any further evaluation or explanation, please do not hesitate to
advise.

' Proposed Frameworlk 24 SAFE Report, supra at 8.
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New England Fisheries Management Council J = o

Attn: CM, “Rip” Cunningham, Jr. bl 1, L

50 Water Street, Mill 2

Newburyport, MA 01950 MEW ENGLAMD FISHERY

MANAGEUMENT COUNCIL

Dear Chairman,

I am asking for The Council to consider a change in the way observer coverage is
financed in the scallop fishery.

Please consider the following:

The scallop fishery is unique in that the vessel makes direct payments to the
observer service provider. The vessel then needs to fish additional pounds or
fractions of D.A.S. to recoup or offset the financial burden incurred by cayrying the
observer.,

The reason for carrying observers is to accumulate data that is then used in the
science to best manage the fishery.

In the past a vessel taking a late season closed area trip would find itself carrying an
observer after the scallop observer set aside was exhausted with the vessel bearing
the entire financial burden with no offset or compensation.

Presently we have access areas with very low catch rates. When a vessel is assigned
an observer for one of these access areas, it becomes very stressful and burdensome
to prolong the trip to catch the allocation and the observer compensation pounds. A
trip limit of 13,000 Ibs could take a single dredge vessel averaging 500 Ibs a day a
full 26 days or more to achieve its goal. As more vessels extract their trips, catch
rates will drop further. A vessel must mobilize twice and perhaps three times as. -
catch rates drop. An observer assignment to a trip that lasts 13 days will add four or
more fishing days for the vessel to harvest its compensation pounds.

We typically limit our trips to eleven days for product quality reasons. For a vessel
to harvest 13,000 lbs at a catch rate below 500 Ibs a day presents fishing strategy
logistic and financial problems.

Assume two 13 day trips at hopefully 500 lbs a day, then add four or more days to
recoup observer costs and it becomes near impossible to successfully harvest and
overcome costs assaciated with fishing an access area with low catch rates. Fuel
costs, gear expenses, fixed overhead, wear and tear, all dictate that vessels must
operate with maximum efficiency in today’s economy. The condition of certain



access areas, combined with the vessels responsibility to the observer creates great
inefficiencies and uncertainties for the vessel. If an observer is assigned to more
than one segment of the trip the formula for success becomes even more impossible.

The scallop industry is experiencing severe cut backs in 2013 and 2014. In order to
ease the burden of reduced fishing opportunities and maintain the viability of a
healthy pro-active industry, I request a dialogue to address funding of the observer
program.

The open area observer program may function well at the moment; however, the
access area program doesn’t and deserves a long-term solution to remove variables
and uncertainties that affect the fleet.

The direction I would suggest is that in order to facilitate the gathering of data by
observers for scientific inputs to fisheries management, the funding source needs to
change. Let the fleet’s set aside pounds be redistributed in annual fishing year
specifications and have the funding for science (observers) be allocated from other
sources intended for that purpose, such as S-K money.

1 feel this is a consequence arising from unforeseen circumstances that have
developed in our fishery. The scallop fishery and the scientific and regulatory
communities all benefit from observer data but this data now comes at too high a
cost. The scallop fleet has always been a willing partner in science and
accumulation of data; however, carrying an observer can be viewed as a penalty in
some access areas and before an aversion to willing participation develops, this
could and deserves to be addressed.

Respectfully submitted,

Joseph J. Gilbert

F/V Regulus & F/V Furious
322 New Haven Ave.
Milford, CT 06460

203-876-8923



